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CASE OF THE MONTH 





NEGLIGENCE IN PATIENT'S DEATH STATE OF NEW YORK 
WEINSTEIN VS, PROSTKOFF 191 N.Y.S. 2d 310 

















CASE FACTS: John Weinstein brought this suit against Dr. Abraham Prostkoff, 
Nurse Bessie Sarah Evans, and Maimonides Hospital of Brooklyn for causing 
the death of his wife during delivery of a child. At the trial of the 
case, it became clear to the court that Nurse Evans had been negligent 
in several ways in administering the anesthesia. Records were intro- 
duced which indicated that the flow of the anesthesia had been improperly 
supervised, the patient being given virtually pure nitrous oxide. Testi- 
mony indicated that an anesthetist should be able to determine if re- 
gurgitation occurs, Further, Miss Evans did not remove the cone at any 
time before respiration ceased, yet vomitous material was present when 
emergency steps were first begun. The autopsy first conducted indicated 
death from asphyxiation caused by inhaling vomitous material into the 
lung. Hence the lawsuit by her husband, 











COURT'S DECISION: The Supreme Court of New York, reversing the Trial Court's 
decision in favor of the hospital and nurse, referred to facts which 
indicated negligence on the part of the nurse, falsification and alter- 
ation of the patient's hospital records, and other "unusual" matters. 
The original autopsy was shown to be done by a physician other than the 
one who testified he had performed it; after suit was brought, a second 
autopsy was performed which resulted in a change of the”“Cause of death 
on the death certificate; changes were made in the hospital records 
adjusting the proportion of oxygen and nitrous oxide to a proper balance, 
Three copies of the autopsy report were in evidence, no two of which 
were similar. 








NURSING LESSON: It is interesting to note that the New York Supreme Court in 
evaluating the responsibility of Nurse Evans to the patient ;was most 
impressed by expert testimony to the effect that by holding her hand 
lightly under the patient's chin during the administration of the anes- 
thesia, the nurse would have been able to detect signs of regurgitation 
taking place. The neglect of routine procedures is often as disastrous 
as the failure to perform more complicated duties, as evidenced by the 
$60,000 verdict returned in this case, 


RATES: THE REGAN REPORT ON NURSING LAW is published monthly. 
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THE NURSE AND LOST DENTURES: 





Have you ever wondered what eventually happens to all the sets 
of dentures which are mysteriously lost or misplaced in the average 
hospital? Perhaps a good many sets repose forever deep in the machinery 
of laundry machines in hospitals throughout the country. Have you ever 
considered the liability of the hospital and its nurses for the loss 
of such personal items as dentures, -.eyeglasses and rings? The law is 
relatively clear on this subject: - The hospital must take reasonable 
precautions in behalf of the patient to protect such items of personal 
property. The use of denture cups and large envelopes for eyeglasses 
are illustrations of the type of precaution which the average hospital 
must enforce. If the patient insists on retaining possession of valuable 
personal articles or if the patient refuses to use a denture cup or 
eyeglass envelope, the responsibility for any loss or misplacement 
rests squarely with the patient. 


CONSENT FORMS IN THE EMERGENCY ROOM: 





Treatment rendered in the Emergency Room or Accident Ward of 
a general hospital is such that consent is implied by the presence of 
the patient. There is generally no necessity for a formal written | 
consent prior to emergency care and treatment. The law presumes that 
every man has a basic desire to live and to be sound in mind and body. 
The necessary medical and nursing steps to reduce shock, stop bleeding 
and repair broken or fractured bones may be taken in the Emergency 
Unit without prior written consent. Once the emergency aspects of the 
patient's care have been attended to, any further and additional medi- 
cal or nursing service requires an appropriate consent from the patient 
or his guardian. 





RESEARCH IN NURSING EDUCATION: 





Medica Press has inaugurated a Research Project in Nursing 
Education at a dozen of the nation's leading Schools of Nursing. 
Recognizing the need for nurse-orientation to legal aspects of the 
profession, student nurses will evaluate the REGAN REPORT ON NURSING 
LAW each month in this study project. 
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CASE STUDIES IN NURSING ACCIDENTS 














LOUISIANA: PATIENT LOSES $30,000 SUIT VS. HOSPITAL 
Davilla Vs. Ochaner Clinic - 103 So. 2d 285 
eS CASE FACTS: Sidney T. Davilla was admitted to the Ochaner Foundation 





Hospital to undergo an operation tor diaphragmatic herniation. At some time 
during the patient's stay in the hospital, a tourniquet was placed on his arm 
by a nurse in connection with an infusion. Mr, Davilla claimed that the 
tourniquet was negligently left on his arm for too long a period of time, re- 
sulting in a right axillary neuritis with deltoid muscle atrophy. Testimony 
revealed that no complaint was made to the hospital-until four months after 
the above incident took place. 


COURT'S DECISION: No complaint of injury was made until four months after 
discharge; the date the tourniquet was allegedly left on Mr. Davilla's arm by 
a nurse was never shown convincingly; expert testimony showed that various 
other factors could have caused the injuries complained of. Therefore, due to 
the insufficiency of evidence to support his claim, the court refused to grant 
financial relief to Mr. Davilla and held that the hospital nurses had not been 
y proven negligent. 
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KANSAS: VERDICT OF $41,000 FOR PATIENT UPHELD 
CARLBURG VS. WESLEY HOSPITAL - 323 P2d 638 








CASE FACTS: Roy H. Carlburg, the patient, was moved while under the in- 
fluence of an anesthetic by two nurses from the recovery room to a room which 
“3. was to occupy as a patient. Shortly afterward, he fell out of bed sus- 
~vaining severe injuries. Mr. Carlburg alleged that the nurses, as employees 
of the hospital, were negligent in failing to raise the side boards on the bed 
to prevent him from falling out of bed. 
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COURT'S DECISION: The Supreme Court of Kansas in reviewing this case sus- 
tained the jury's verdict of $41,259.17 in favor of the patient. The Court 
remarked: "There was nothing unavoidable about this accident, Either the 
hospital nurses were negligent in their duty to Carlburg or they were not...." 
The Court refused to upset the decision of the jury that negligence on the part 

‘of the hospital nurses was the cause of the patient's injuries, 
HHHHHE 
ARKANSAS: JUDGMENT FOR PATIENT FOR $4,000 AWARDED 
_. McElroy Vs. Employers’ Liability Assurance Corp., Ltd. 











CASE FACTS: Seven days after a left nephrectomy had been performed, a 
Nurse's Aide and a Student Nurse attempted to transfer Mr. McElroy from his bed 
to a wheel chair. Upon placing the patient in the chair, the Nurse's Aide per- 
mitted her hands ‘and arms to pass over the incision, re-opening it. The patient 
suffered considerable pains, and his hospital stay was prolonged due to this 
alleged nursing negligence, 











COURT'S DECISION: Despite some testimony to the effect that the wound had 
“«' “scerated because of the condition of the patient's blood and the weakness of 
“She muscular tissue, the Court was of the opinion that the patient's version 
of what occurred was correct. In the Court's opinion, the verdict of $4,000 
for Mr. McElroy was justified because of the careless manner in which the 
patient was moved by the nurses, 
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INSURANCE AND NURSES: . 

QUESTION: When a Director of Nursing Services tells a General Duty Nurse 
that she does not need malpractice insurance because the hospital carries 
such insurance, does this mean that the General Duty Nurse is personally 
covered in the event of a patient accident? 





ANSWER: No. Comprehensive Liability Insurance carried by the hospital is 
intended to protect the Hospital Corporation. Unless a rider is added to 
the policy extending the coverage to protect each and every General Duty 
Nurse, the nurses are individually "on their own" as far as liability for 
accidents is concerned. We recommend that nurses purchase liability in- 
surance through the many excellent plans made available by State Nursing 
Associations and The American Nurses Association. 

HHHHHE 





yPRACTICAL NURSING LIMITS: 

QUESTION: In view of the need in recent years to use Practical Nurses and 
Nurses Aides in the actual care and treatment of patients, are there any 
legal guide lines marking the extent of the Registered Nurse's responsi- 
bility for acts of Practical Nurses working under her supervision? 





ANSWER: The definitions of Registered Professional Nursing and of Licensed 
Practical Nursing reflect the fact that the Practical Nurse must at all —« 
times work under the guidance and supervision of Registered Professional 
Nurses. We look with considerable apprehension upon the growing practice 
of placing Licensed Practical Nurses in the position of "charge nurses" on 
convalescent units or minimum care units in hospitals. From the legal 
point of view, a continuing duty of care is required of the hospital, and 
its nurses from the time that the patient is admitted until the moment that 
the patient is discharged. ' 





HEHKHE 





PRIVATE DUTY SALARIES: 
QUESTION: When a Private Duty Nurse has spent ten days on a case without 
being paid for her services, may she leave the case without notice to the 
doctor and/or the family of the patient? 





ANSWER: You can't abandon your patient. Regardless of whether a nurse is 
called on the case by the attending physician or the family, once she has 
undertaken the care of a patient she must continue rendering her nursing 
services until such time as she has made arrangements for replacement by a 
nurse equally: competent to meet the patient's nursing needs. While a 
Private Duty Nurse is, in a sense of the word, a self-employer and has the 
right to accept or refuse nursing positions which are available, once she 
has accepted the responsibility for the care of any one patient, she is com- 
mitted to that patient and must not walk off the job. 





ABOUT THE EDITOR: William Andrew Regan is a practicing trial attorney and 
specialist in nursing law. As a lecturer, author and publisher, Mr. Regan 
is an accepted authority in this field. He may be read monthly in R.N, 
MAGAZINE and HOSPITAL PROGRESS. 

















